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Effective implementation of Energy Community rules is crucial for 
building a true pan-European energy market and ensuring sus-
tainable development of the region. To make a real change the ac-
quis communautaire should not be limited to network energy, but 
should be expanded with general rules ensuring transparency and 
a level playing field in the investment process. Thus, we welcome 
the recommendation of High Level Reflection Group to incor-
porate additional, complementary acquis in the fields of pub-
lic procurement, state aid and environment.

As the HLRG has already recognised, sustainability and the rules 
on environmental protection and climate change should be prop-
erly reflected in Energy Community policy. We highly support the 
HLRG’s recommendation to broaden the scope of rules related to 
environmental protection.

We especially advise the Energy Community to adopt and implement:

• Chapter II of Directive 2010/75/EU on industrial emissions 
(also for existing plants) according to which, industrial instal-
lations must use the “best available techniques” to achieve a 
high level of environmental protection. The Directive ensures 
a level playing field in energy generation in the EU and Energy 
Community and prevents the danger of emissions leakage.

• Directive 2008/50/EC on ambient air quality and cleaner air 
for Europe which, defines objectives for ambient air quality 
designed to avoid, prevent or reduce harmful effects on human 
health and the environment as a whole.

• Directive 2001/42/EC on the assessment of the effects of cer-
tain plans and programmes on the environment according 
to which a Strategic Impact Assessment is obligatory for plans/
programmes, inter alia those prepared for the energy sector, and 
which sets the framework for future development consent of pro-
jects listed in the Environmental Impact Assessment Directive.

As well as several Directives which have not been mentioned by 
the HLRG:

• Directive 2008/105/EC on environmental quality standards 
in the field of water policy which sets environmental qual-
ity standards for surface waters (rivers, lakes, transitional and 
coastal waters). The impact of power plant operation on water 
quality should be minimized by implementing this Directive.

• Directive 2006/21/EC on the management of waste from ex-
tractive industries and amending Directive 2004/35/EC which 
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applies to waste resulting from the extraction, treatment and 
storage of mineral resources. The Directive is clearly relevant to 
mining supplying the energy sector in the Energy Community 
countries.

• Directive 2000/60/EC establishing a framework for action 
in the field of water policy, known as the Water Framework 
Directive, aims to prevent deterioration of the status of the wa-
ter bodies and to achieve good ecological status of all waters 
(surface and groundwater) by requiring establishment of en-
vironmental objectives and ecological targets for surface wa-
ters, as well as preparation of comprehensive basin level plans 
for water management. This implies that all energy projects 
planned in a river basin will have to be assessed in terms of 
that basin’s management plan to determine their impact, so 
provisions of this Directive are directly relevant for energy pro-
ject development.

• Directive 92/43/EEC on the conservation of natural habitats 
and of wild fauna and flora, known as the Habitats Directive, 
is designed to help maintain biodiversity in by defining a com-
mon framework for the conservation of wild plants and ani-
mals and habitats of Community interest. This Directive plays 
a significant role in energy investments, particularly in the hy-
dropower or wind sector, which can have a serious impact on 
natural habitats, flora and fauna.

We would also welcome:

• Directive 2004/35/EC on environmental liability.

In order to address the issues of rule of law we support the HLRG’s 
recommendation to broaden the scope of the Energy Community 
by including:

• Implementation mechanisms for competition and state 
aid rules in accordance with the EU model (Article 108 of 
the TFEU) and equipping the Secretariat with strong investi-
gative and decision-making powers regarding state aid issues 
and aid measures which would help to build a transparent aid 
procedure in the energy sector.

• Public procurement rules (Directives 2004/17/EC and 
2004/18/EC) whose provisions are crucial not only to the en-
ergy sector, but also to unification of the of the Energy Com-
munity Contracting Parties’ legislation and economies and 
strengthening the rule of law.
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While acknowledging the ambitious level of the aforementioned 
proposed changes, we would dissuade the Energy Community 
from allowing excessive flexibility in the scope and timetable 
of the adaptation of the acquis. If a single energy market encom-
passing both the EU and the Energy Community is to be created, it 
must be based on a level playing field, ensuring that all countries 
have similar levels of environmental and social protection to avoid 
energy companies benefiting from cheaper production in Energy 
Community countries at the expense of people and the environ-
ment. Our stance is shared by Fabrizio Barbaso, Deputy Director 
General for Energy of the European Commission who indicated 
during the 33rd Meeting of the Permanent High level Group that 
flexibility needs to be limited and cannot lower the Energy Com-
munity’s ambitions.

Instead, incentives for the implementation of the acquis should 
be introduced through conditioning of disbursement of EU 
funds and facilities on compliance.

We strongly support also the proposal of enforcement of the Treaty 
before national courts in a way that provisions of Energy Commu-
nity law can be relied upon by individuals even without imple-
mentation if these provisions are sufficiently clearly defined and 
unconditional.
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In order to encourage more environmentally and socially accepta-
ble investments, we welcome the stance of the HLRG that the Energy 
Community should support countries with their energy strate-
gies, bearing in mind long-term EU climate and energy goals by 
applying the best available European standards, in order to ensure 
that only appropriate investments leading to decarbonisation and 
the sustainable use of renewable resources are encouraged.

It is crucial not to just promote investments per se, but carefully 
chosen ones. This means that, in addition to requiring that any 
and all energy projects from the List of Projects of Energy Com-
munity Interest (PECI) meet sustainability criteria as a condition 
to be placed on the PECI list, the Energy Community needs to have 
increased monitoring and enforcement capacity to ensure that 
countries’ investments do not infringe the EU acquis or risk 
being regrettable in the medium-long term. As noted above, we 
stress the importance of the public procurement Directives in this 
respect.

INVESTMENTS 
FOR ENHANCING 
CITIZENS’ BENEFIT

We agree with the recommendation of the HLRG regarding that 
no geographical limitations should be imposed with regard to 
the Community’s territorial range and fact that the Energy Com-
munity should be open for membership to countries able and 
willing to apply the rules. As for the recommendation that the 
Energy Community should fix realistic implementation deadlines 
and allow for flexibility in the adoption of the law, in our opinion 
the Energy Community needs to send a very strong and clear mes-
sage to its members about Europe’s future goals. Setting defined 
goals and ambitions with equal rules that ensure sustainable 
development will guarantee that all members compete on a level 
playing field.

ENLARGING 
OUR FAMILY
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Weak enforcement mechanisms are one of the major obsta-
cles for implementation of the Energy Community acquis com-
munautaire. Having in mind this obstacle we agree with the 
recommendation of the HLRG that the Secretariat should be 
strengthened in terms of executive and investigative powers in 
order to enable better enforcement. We very much support the HL-
RG’s proposals on the role of each of the institutions of the Ener-
gy Community. We welcome the recommendation for granting 
civil society an observer role in the Permanent High Level Group 
in order to ensure better transparency and public participation. 
Moreover the Energy Community should commit to full trans-
parency in terms of publishing reports, strategies and analysis 
before decisions are made based on them. Publicizing clear and 
concise annual balance score cards for each signatory party would 
also help to identify where members stand in terms of their com-
mitments to the Treaty obligations.

We share the opinion with the HLRG that the existing enforcement 
mechanism falls short of the standards applicable within the Eu-
ropean Union related to access to justice. Increasing the level of 
protection for the private and legal persons for whom the in-
ternal energy market extended through the Energy Community is 
created is essential. If the existing dispute settlement mechanism 
is strengthened by establishing a Court of Justice, such a Court 
should be founded upon the principles of:

• Impartiality – the majority of judges should come from countries 
outside the region and represent the highest level of competence

• Comprehensiveness – the whole legal framework i.e. all parts of 
the Treaty should be treated with the same level of importance

• Openness – access to justice and participation of civil society 
representatives within the court proceedings should be assured

A Court of Justice, if it is established, should ensure that Contract-
ing Parties comply with the Energy Community acquis within 
infringement procedures regarding acts of omission, violation of 
Energy Community law and non – or inadequate transposition/
implementation of the acquis. It should also settle questions of in-
terpretation the Energy Community acquis rules to make sure that 
they are understood and applied in the same way in all Contracting 
Parties and ensure that the Energy Community bodies do not act 
illegally.
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